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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 
 

TINSUKIA 
 

Misc. Case No. 16m/ 2017 
 

  U/S. 125 of Cr.P.C. 
 
 

               Smt. Mina Mahato 
 
………1stparty/ Petitioner 
                                         - Versus- 
 

Sri Rameswar Mahato 
 

                                                            …….2ndparty/ Respondent 
 

 
                         Present: Zafreena Begum 
 
                                        Judicial Magistrate, 1st class, Tinsukia 

 

                          For the 1st party:  Sri Arati Sarmah, Advocate. 

 

                          For the 2nd party: Sri Mamata Kurmi, Advocate. 

 

Evidence recorded on: 21-08-2017 and 02-01-2018 

 

         Argument heard on: 30-01-2018 

 

       Judgment delivered on: 30-01-2018 
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JUDGMENT 

 

This miscellaneous case has been registered upon a petition filed by the petitioner/ 

1st party U/s. 125 of Cr.P.C praying for an order for maintenance allowance. 

 

1. The facts giving rise to this case in brief is that the first party is the 1st party 

is the legally married wife of the 2nd party and their marriage was solemnized on 01-

05-2002 at the house of the petitioner observing their social custom and rituals and 

after the marriage, both the parties started their conjugal life at the matrimonial 

house of the 1st party for about one year and thereafter they shifted to Makum 

where they started their married life at the house of the 2nd party and out of their 

wedlock, a male child was born on 29-09-2004 whose name is Sri Dipankar Mahato 

and at present he is reading in Class VII. The said boy is partially disable and though 

he has completed his treatment but he has to go for further recheck-up as advised 

by the doctors. Since 20-03-2017 both the parties are living separately without 

enjoying their married life as the 2ndparty married a lady Smti Rajlakhmi Gogoi by 

name for the second time without the knowledge of the 1st party and hence the life 

of the 1st party is miserable and the 2nd party did not take care of the 1st party with 

her male child nor send any money for their maintenance for which the petitioner is 

suffering financially and mentally to maintain her male child as she is unable to 

maintain herself and to bear the medical expenses as well as the educational 

expenses of the male child and the 1st party is a jobless lady as she is unable to 

maintain herself and the child though she is attending a work at the local school with 

a merger income . On the contrary the 2nd party is a teacher of No.1 Chotohapjan 

Government School who is drawing a good amount of salary from the said school 

and inspite of that he is not maintaining the petitioner and the child at the instigation 

of the second wife Smti. Rajlakhmi Gogoi and 1st party prayed to direct the 2nd party 

to deposit 50% (fifty percent) amount of his monthly salary to the 1st party as both 
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the party to the proceeding have entered into an Agreement to that effect for giving 

50% (fifty percent) earning of his total income with a further prayer to deposit the 

said amount in the Bank Account of the petitioner bearing State Bank of India 

Account NO 11783811552 at Borhapjan branch. The said deed of Agreement of 

original is annexed herewith and the 2nd party shall have to take care of his child for 

better academic carrier and the 2nd party may be directed to visit the house of the 1st 

party at Makum to take care of his son for giving company as per the terms and 

conditions of the agreement.Under these circumstances the first part has filled this 

petition praying for maintenance allowance and for giving 50% (fifty percent) salary 

of the 2nd party to the 1st party per month from the date of filing of the petition with 

other benefits as mentioned in the deed of agreement of both the parties. The 1st 

party also prayed to direct the 2nd party to paid Rs. 20,000/- towards cost of 

litigation. 

 

2. The second party has contested the case by filling written statement wherein 

some of the allegations made in the petition for maintenance are denied but 

however the 2nd party admits that both the parties to the proceeding have entered 

into an agreement wherein it was clearly stated that  50% (fifty percent) amount of 

the monthly salary of the 2nd party shall be given to the 1st party with a direction to 

deposit the said amount in the bank account of the 1st party, i.e. in SBI Account No. 

11783811552 at Borhapjan Branch and in that case the 2nd party has no objection if 

any direction is given for the said payment to the 1st party. The 2nd party also states 

that he will take care of his son for his better academic future and will also visit the 

house of the 1st party to give company to his son as well as the 1st party. The 1st 

party also states that he will follow the order of the court regarding giving of his 

50% salary to the 2nd party. 
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3. During trial the first party has examined one witness i.e. herself in support of 

her case and exhibited one documentary evidence i.e. Exhibit 1, the Deed of 

Agreement the second party has declined to adduce any defence witness. 

 

4. After perusing the records, considering the evidences, hearing the arguments 

of the learned counsels the following points are taken as POINTS FOR 

DETERMINATION: 

 

(i) Whether the first party is the wife of the second party? 

(ii) Whether the first party is unable to maintain herself? 

(iii) Whether the second party has sufficient means to maintain his wife? 

(iv) If so, whether the second party neglects or refuses to maintain his wife? 

(v) Whether the first party is entitled to maintenance allowance, if so what 

should be the amount?  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

Point No. (i) 

 

5. It is contended by the first party in her petition stated that she is the legally 

married wife of the 2nd party and their marriage was solemnized on 01-05-2002 at 

the house of the petitioner observing their social custom and rituals and after the 

marriage.In her evidence also the first party has reiterated the statement made in 

the petition. The second party in his written statement has admitted that the first 

party is his wife. Hence there is no dispute to thateffect and as such it is held that 

the first party is the wife of the second party.  

Hence, Point no. (i) is decided affirmative. 
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Point No. (ii) 

 

6. The first party has stated in her petitionthatthe 1st party is a jobless lady as 

she is unable to maintain herself and the child though she is attending a work at the 

local school with a merger income. In her evidence as PW 1 she has stated the same 

facts. The fact that the first party has small income of her own is denied by the 

second party in para 5 of his written statement partially. The second party did not 

adduce any evidence to prove his statement. Considering the above discussion, it is 

held that the first party is unable to maintain herself with her petty income. 

 

 Hence, Point no. (ii) is decided affirmative. 

 

Point No. (iii) 

 

7. The first party deposed that her husband i.e. the second party is a teacher of 

No.1 Chotohapjan Government School who is drawing a good amount of salary from 

the said school. This fact is also admitted by the 2nd party.As such it is found that the 

secondparty has sufficient means to maintain his wife.  

 

 Hence, Point no. (iii) is decided affirmative. 

 

Point No. (iv) 

 

8. The allegation leveled by the first party is since 20-03-2017 both the parties 

are living separately without enjoying their married life as the 2nd party married a 

lady Smti Rajlakhmi Gogoi by name for the second time without the knowledge of 

the 1st party and hence the life of the 1st party is miserable and the 2nd party did not 
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take careof the 1st party with her male child nor send any money for their 

maintenance for which the petitioner is suffering financially and mentally to maintain 

her male child as she is unable to maintain herself and to bear the medical expenses 

as well as the educational expenses of the male child. The fact stated by the first 

party is denied by the second party in para 4 of his written statement partially. The 

second party did not adduce any evidence to prove his statement. Therefore, it is a 

clear fact of admission that he has been neglecting to maintain his wife.  

 Hence Point no. (iv) is decided affirmative.  

 

Point No. (v) 

 

9.  In the petition, the1st party prayed to direct the 2nd party to deposit 50% 

(fifty percent) amount of his monthly salary to the 1st party as both the party to the 

proceeding have entered into an Agreement to that effect for giving 50% (fifty 

percent) earning of his total income with a further prayer to deposit the said amount 

in the Bank Account of the petitioner bearing State Bank of India Account No. 

11783811552 at Borhapjan branchand the 2nd party shall have to take care of his 

child for better academic carrier and the 2nd party may be directed to visit the house 

of the 1st party at Makum to take care of his son for giving company as per the terms 

and conditions of the agreement.. The said Deed of Agreement of original is proved 

as Exhibit 1. In his written objection, the 2nd party admits that both the parties to the 

proceeding have entered into an agreement wherein it was clearly stated that 50% 

(fifty percent) amount of the monthly salary of the 2nd party shall be given to the 1st 

party with a direction to deposit the said amount in the bank account of the 1st party, 

i.e. in SBI Account No. 11783811552 at Borhapjan Branch and in that case the 2nd 

party has no objection if any direction is given for the said payment to the 1st party. 

The 2nd party also states that he will take care of his son for his better academic 

future and will also visit the house of the 1st party to give company to his son as well 
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as the 1st party. The 1st party also states that he will follow the order of the court 

regarding giving of his 50% salary to the 2nd party. 

10. From the discussion of earlier point it is found that the first party is the wife of 

second party, the first party is unable to maintain herself and the second party by 

having sufficient means neglects to maintain the first party. Considering all these 

Court is of opinion thatfirst party is entitled to get maintenance allowance from the 

second party. 

11. Now it is to be determined what should be the amount of maintenance allowance. 

The first party and second party has already mutually settled the maintenance 

allowance in the deed of agreement made by both the parties. 

12. For the reasons discussed above the second party is hereby directed to pay 50% 

(fifty percent) amount of the monthly salary of the 2nd party to the 1st party and 

second party is directed to deposit the said amount in the bank account of the 1st 

party, i.e. in SBI Account No. 11783811552 at Borhapjan Branch per month towards 

the maintenance of first party. 

13. This order shall be effective from the date of the judgment and order, i.e.,from30-

01-2018.  

14. Let the free certified copy of the judgment be furnished to the 1st party. 

 

Given under my hand and the seal of this court on this 30th day of January, 2018. 

 

 

 

 

(ZAFREENA BEGUM) 

JUDICIAL MAGISTRATE FIRST CLASS 

                                                                                                      TINSUKIA 

 



 

8 

 

   

A P P E N D I X 

 

Witnesses for the 1st party: 

 

         P.W.1: Smt. Mina Mahato, the petitioner 

 

 

Witness for the 2nd party: 

 None 

 

Exhibitsfor the 1st party: 

 Exhibit 1……. Deed of Agreement 

 

 

Exhibitsfor the 1st party: 

 Nil 

 

 

(ZAFREENA BEGUM) 

JUDICIAL MAGISTRATE FIRST CLASS 

                                                                                                      TINSUKIA 

 


